of the Jim Polly Mine, he would leave home 10 or 15 minutes
earlier than he did when he proceeded directly to the supply
house or to the No. 11 Mine from his home.  Even though Gilliam
could call the second shift from Jim Polly Mine, he could not
determine what repair work might have been reported by the day
shift.  Therefore, Gilliam would call the Wo. 11 Mine Office
from the supply house and ask his crewmen, who were still
on the surface, what kinds of repair work, if any, remained to
he done as a result of problems encountered by the miners work-
ing on the day shift.

(3)  Gilliam used his own pickup truck to haul supplies to
the No. 11 Mine, which was about 13 miles from the supply house.
At the end of each month, Gilliam submitted a claim for mileage
driven for respondent's benefit for which he was reimbursed at
the rate of 22 cents per mile.

(4)  Gilliam was discharged by his supervisor, Marion
Shepherd* at the end of Gllliam's shift on the morning of
April 21, 1980.  Gilliam had reported for work on the preceding
Sunday, April 20, 1980, at the supply house between 10i45 and
11:00 p.m..  Gilliam called the No. 11 Mine from the supply
house and one of his crewmen, Jerry Lewis, read the maintenance
report to him.  He found that three different pieces of equip-
ment needed repairs.  Specifically, a traction motor had to be
installed on the loading machine, the lights had to be repaired
on the roof-bolting machine, and a clutch had to be installed
on the B-23 shuttle car.

(5)  Lewis told Gilliam that, In addition to the three
aforementioned repairs, Marion Shepherd had given Lewis oral
Instructions to the effect that the back legs of the canopy on
the loading machine should be raised 3 inches by welding chain
links to the canopy legs.  Gilliam alleges that he told Lewis
not to start work on the canopy legs until Gilliam arrived at
the mine. While Gilliam was at the supply house, he discussed
the raising of the canopy with Wallace Cornett, who was mainte-
nance foreman at respondent's Owens Branch Mine.  It was Cornett's
view that cutting the canopy legs and welding chain links to them
would weaken them.

(6)  Gilliam traveled to the No. 11 Mine, arriving there
between 12:00 midnight and 12:15 a.m.,  Gilliam alleges that he
tried to get a member of his crew to come out of the mine with a
vehicle to take Gilliam into the mine, but Gilliam couldn't get
anyone to answer the paging phone.  Gilliam waited on the surface
until about 1:45 a.m. before Lewis came out of the mine to provide
Gilliam with a means of transportation into the mine. While wait-
ing for transportation into the mine, Gilliam talked to Franklin
Mayhew, who is foreman over a clean-up crew on the third shift.

1653 normally arrived at the supply house
